Suffolk Journal of Trial and Appellate Advocacy
Volume 23

Issue 1

Article 12

1-1-2018

Criminal Law - Determining When, If Ever, Sex Offender
Registration Applies to Juvenile Defendants - Commonwealth v.
Samuel S., 69 N.E.3D 573 (Mass. 2017)
Jennifer M. Plummer

Follow this and additional works at: https://dc.suffolk.edu/jtaa-suffolk
Part of the Litigation Commons

Recommended Citation
23 Suffolk J. Trial & App. Advoc. 213 (2017-2018)

This Comments is brought to you for free and open access by Digital Collections @ Suffolk. It has been accepted
for inclusion in Suffolk Journal of Trial and Appellate Advocacy by an authorized editor of Digital Collections @
Suffolk. For more information, please contact dct@suffolk.edu.

CRIMINAL LAW-DETERMINING WHEN, IF
EVER, SEX OFFENDER REGISTRATION APPLIES
TO JUVENILE DEFENDANTS-COMMONWEALTH
V. SAMUEL S., 69 N.E.3D 573 (MASS. 2017)
The Supreme Judicial Court granted an application for direct
appellate review to consider the application of sex offender registration to a
juvenile who was adjudicated as a youthful offender in a sexual assault case.'
Upon adjudication, the juvenile defendant was committed to the Department
2
In
of Youth Services and required to register as a sex offender.
3
considered
Court
Judicial
Commonwealth v. Samuel S., the Supreme
whether commitment to the Department of Youth Services was a sentence of
"immediate confinement" under MASS. GEN. LAWS ch. 6, § 178E(f), and
whether a judge has discretion in imposing the required sex offender
registration to juvenile cases.' The court ultimately held that sex offender
' See Commonwealth v. Samuel S., 69N.E.3d 573, 575-76 (Mass. 2017). The Commonwealth
argues that the juvenile failed to properly file an appeal. Id. However, the Supreme Judicial Court
determined that "[n]onetheless, it will serve a substantial public interest to resolve the questions
presented by the juvenile's appeal, these questions are likely to arise again, and the case has been
fully briefed and argued before the court. Accordingly, we will answer the questions in this
instance." Id. at 576 (citing Commonwealth v. Hanson H., 985 N.E.2d 1181, 1181 n.2 (Mass.
2013)).
2 See id at 574 (describing sentence of defendant); see also MASS. GEN. LAWS ch. 6, § 178C
(LEXIS through 2017 legislation) (defining "sex offender"). The definition provides that a "sex
offender" is:
[A] person who resides, has secondary addresses, works or attends an institution of
higher learning in the commonwealth and who has been convicted of a sex offense or
who has been adjudicated as a youthful offender or as a delinquent juvenile by reason of
a sex offense or a person released from incarceration or parole or probation supervision
or custody with the department of youth services for such a conviction or adjudication
or a person who has been adjudicated a sexually dangerous person under section 14 of
chapter 123A, as in force at the time of adjudication, or a person released from civil
commitment pursuant to section 9 of said chapter 123A, whichever last occurs, on or
after August 1, 1981.
Id. See also EXECUTIvE OFFICE OF HEALTH AND HUMAN SERVICES, DEPARTMENT OF YOUTH

www.mass.gov/eohhs/gov/departments/dys/ (last visited Jan. 6, 2018) (providing
information about Department of Youth Services). The Department of Youth Services is a
Massachusetts agency that "serves youth committed as juvenile delinquents or youthful offenders."
Id. "The Department employs a 'continuum' model of services and supervision." Id.
69 N.E.3d 577 (2017).
4 See id (stating issue is whether commitment to Department of Youth Services qualifies as
"immediate confinement"). The juvenile argues "that the pertinent section of the sex offender
registration statute, G. L. c. 6, § 178E(f), required the judge to make an individualized
SERVICES,
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registration was inapplicable and discretion, along with leniency, should be
considered in this type of case.s
In June of 2014, Samuel S., a juvenile, was accused of sexual
assault.6 The juvenile was seventeen years old at the time of the offense.'
The victim of the sexual assault is the juvenile's half-sister.' Upon arriving
home,. the victim's father saw the juvenile pushing the victim down to the
floor.' The juvenile was sitting on the couch "with his drawers and his pants
at his ankles."" The victim was observed to be "naked from the waist
down.""
When questioned, . the juvenile denied "any wrongdoing."12
However, the victim stated that the juvenile raped her." As a result of the
allegations, the juvenile was charged both as a juvenile delinquent and
youthful offender.1 4 As a juvenile delinquent, the juvenile was charged with

determination whether the juvenile must register as a sex offender because he was not 'sentenced
to immediate confinement' within the meaning of the statute." Id. at 574.
5 See id at 581 (holding sex offender registration inapplicable to juvenile).
6 See id. at 575 (summarizing case).
7 See id. (describing background ofjuvenile).
8 See Samuel S., 69 N.E.3d at 575 (stating victim was five years old at time of sexual assault).
9 See id. (describing father witnessing juvenile and victim together after sexual assault).
10 See id. (describing juvenile's appearance after sexual assault).
" See id. (describing victim's appearance after sexual assault).
12 See id. (denying allegations of wrongdoing by juvenile).
13 See Samuel S., 69 N.E.3d at 575 (stating victim disclosed juvenile raped her to her father).
"The victim later described that the juvenile had touched her genitals and chest area, made her
touch his genitals, and penetrated her labia with his penis in a way that caused her pain." Id.
14 See id (determining status of defendant for sexual assault charges). See
also MASS. GEN.
LAWS ch. 119, § 52 (defining "delinquent child"). The statute provides that a "delinquent child" is
"a child between seven and 18 who violates any city ordinance or town by-law or who commits
any offen[s]e against a law of the commonwealth." Id. The same chapter defines the term "youthful
offender." Id. "Youthful offender" is defined as:
[A] person who is subject to an adult or juvenile sentence for having committed, while
between the ages of fourteen and 18, an offense against a law of the commonwealth
which, if he were an adult, would be punishable by imprisonment in the state prison, and
(a) has previously been committed to the department of youth services, or (b) has
committed an offense which involves the infliction or threat of serious bodily harm in
violation of law, or (c) has committed a violation of paragraph (a), (c) or (d) of section
ten or section ten E of chapter two hundred and sixty-nine; provided that, nothing in this
clause shall allow for less than the imposition of the mandatory commitment periods
provided in section fifty-eight of chapter one hundred and nineteen.
Id See also Samuel S., 69 N.E.3d at 578 (noting types of sentences). The court states:
With respect to a delinquent juvenile, a Juvenile Court judge also has a range of
dispositional options, including (1) commitment to DYS, (2) placement of the juvenile
in the care of a probation officer, and (3) placement of the case on file .... The judge
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"one count of indecent assault and battery on a child under fourteen,.. . and
one count of rape of a child with force."' As a youthful offender, the
juvenile was charged with "one count of rape of a child with force . . . and
6
two counts of aggravated rape of a child."l
In January 2015, the charges were resolved through a plea
agreement.1 7 "The juvenile admitted to sufficient facts to warrant
an adjudication as a youthful offender on the count of rape of a child with
force and as a delinquent juvenile on the count of indecent assault and battery
of a child."" As part of the juvenile's sentence, he was ordered to enroll in
mandatory sex offender registration and Global Positioning System ("GPS")
monitoring.1 9 In addition, the Juvenile Court Judge committed the juvenile
20
to the Department of Youth Services.
In an attempt to protect children, the most vulnerable members of
society, and the general public, the legislature created MASS. GEN. LAWS ch.
2
6, §178, the statute requiring sex offender registration. 1 "The obligation to

has broad discretion to select among these options, although the statute does not require
the same sort of presentence hearing as it does for youthful offenders.

Id. (citations omitted).
" See Samuel S., 69 N.E.3d at 575 (citations omitted) (stating juvenile delinquent charges).
16 See id. (citations omitted) (stating youthful offender charges).
17 See id. (resolving case).
' See id. (admitting of facts by juvenile during plea).
'9 See id. (describing conditions of sentencing). "The judge accepted the parties' joint
sentencing recommendation." Id. "After the plea and sentencing, the juvenile filed two motions in
which he sought relief from mandatory sex offender registration under G. L. c. 6, § 178E (f), and
relief from mandatory GPS monitoring under G. L. c. 265, § 47 . . . ." Id. As a result, the judge
ruled that
[S]he had discretion to relieve the juvenile of both the registration and the GPS
monitoring requirements, and ordered a risk assessment evaluation to enable her to
determine whether either, or both, should apply to the juvenile. The Commonwealth
moved for reconsideration, which the juvenile opposed. The judge then issued a revised
decision in June, 2015, in which she reversed her position, ultimately concluding that
the relevant statutes permitted her no discretion to relieve the juvenile from sex offender
registration or GPS monitoring.
Id. See also MASS. GEN. LAWS ch. 6, § 178C ("Massachusetts Legislature intended to
mandate GPS monitoring under MASS. GEN. LAWS ch. 265, § 47 only for individuals convicted of
sex offenses."); Commonwealth v. Doe, 39 N.E.3d 427, 433 (Mass. 2015) (discussing legislative
history). But see Commonwealth v. Hanson H., 985 N.E.2d 1181, 1181 (Mass. 2013) (determining
GPS monitoring does not apply to juvenile delinquents as mandatory condition).
20 See Samuel S., 69 N.E.3d at 575 (committing juvenile to Department of Youth Services).
21 See Commonwealth v. Rosado, 881 N.E.2d 112, 114-15 (Mass. 2008) (quoting Doe v. Sex
Offender Registry Bd., 857 N.E.2d 485, 486-87 (Mass. 2006)) (summarizing legislative history
behind sex offender registration requirement).
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register is triggered by the conviction of a sex offense."2 2 Sex offender
registration was created to provide the public with information about
convicted sex offenders. 23 Registration requires that the sex offender provide
"name, date of birth, home address or intended home address, any secondary
addresses or intended secondary addresses, work address or intended work
address and, if they are or intends to become a part-time or full-time
employee of an institution of higher learning." 24

22 See Doe v. Sex Offender Registry Bd., 971 N.E.2d 800, 806
(Mass. 2012) (citations omitted)
(stating when obligation to register is triggered).
23 See supranote 21 (summarizing history and purpose of sex offender
registration). See also
Licia A. Esposito, State Statutes or OrdinancesRequiringPersons Previously Convicted of Crime
to Register with Authorities, 36 A.L.R. 5th 161, § 2a (explaining rationale for registration). Most
states have enacted sex offender registration statutes citing that

Criminal registration statutes and ordinances requiring persons convicted of certain
crimes to register with local law enforcement or other governmental authorities have
existed for years, but growing public concern over crime has caused more and more
jurisdictions to pass such legislation. These enactments, designed to protect the public
and improve law enforcement abilities to prevent certain crimes and apprehend criminals
deemed more likely to repeat their crimes by making persons convicted of registrable
crimes readily available for police surveillance, generally impose a life-long duty upon
a person convicted of a registrable crime to provide to local authorities information such
as name, age, sex, height, weight, hair and eye color, and address, and to update such
information upon each change of address. Most criminal registration statutes and
ordinances require registration by convicted sex offenders ....
Id See also Sex Offender Registrationand Notification Act (SORNA), THE U.S. DEPT. OF JUSTICE
(June 3, 2015), https://www.justice.gov/criminal-ceos/sex-offender-registration-and-notificationact-sorna (stating general information about sex offender registration). The Sex Offender
Registration and Notification Act states that
Sex offender registration and notification programs are important for public safety
purposes. Sex offender registration is a system for monitoring and tracking sex
offenders following their release into the community. The registration provides
important information about convicted sex offenders to local and federal authorities and
the public, such as offender's name, current location and past offenses. Currently, the
means of public notification includes sex offender websites in all states, the District of
Columbia, and some territories. Some states involve other forms of notice ....
Within a specified timeframe, each jurisdiction is required to comply with the federal
standards outlined in the Sex Offender Registration and Notification Act
(SORNA). Jurisdictions include all 50 states, the District of Columbia, the principal
U.S. territories, and federally recognized Indian tribes.
Id.

24 See MASS. GEN. LAWS ch. 6, § 178E(a) (listing required information
for sex offender
registration). In addition, the convicted sex offender must also provide "the name and address of
the institution, and, if the sex offender is or intends to become a part-time or full-time student of
an institution of higher learning, the name and address of the institution." Id See also MASS.GOV,
INFORMATION ABOUT SEX OFFENDERS, Information About the Sex Offender Classificationand

What the Classification Levels Mean (2018), https://www.mass.gov/information-about-sex-
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The sex offender statute, MASS. GEN. LAWS ch. 6, § 178E(f) states
that
[A] sex offender who has been convicted of a sex offense or
adjudicated as a youthful offender or as a delinquent
juvenile by reason of a sex offense, on or after December
12, 1999, and who has not been sentenced to immediate
confinement, the court shall, within 14 days of sentencing,
determine whether the circumstances of the offense in
conjunction with the offender's criminal history indicate
that the sex offender does not pose a risk of reoffense or a
danger to the public. If the court so determines, the court
shall relieve such sex offender of the obligation to
register . . ..
The statute not only turns on whether there was a conviction for a
sexual offense, but also whether there was a sentence to "immediate
confinement." 26 The term "immediate confinement" is not defined within

offenders (informing citizens about sex offender registration in Massachusetts).
registrations provides that

Sex offender

Sex offenders in Massachusetts must register if they live, work, or attend school here.
You can search for a specific offender by searching their town or personal information.
You can also search for offenders who are in violation of their registry. You can also
see how many offenders are in your community. To request information about a sex
offender, you can fill out a request form. Whether you can see an offender's information
publicly depends on their classification level.
Id.
See
also
MASS.GOV,
Sex
Offender Registry
Board (SORB)
(2018),
https://www.mass.gov/orgs/sex-offender-registry-board (stating Sex Offender Registry Board's
mission and purpose). "The Sex Offender Registry Board promotes public safety by educating and
informing the public to prevent further victimization. We register and classify convicted sex
offenders according to their risk of re-offense and the degree of danger they pose." Id The Sex
Offender Registry protects citizens by stating that
We serve the public by maintaining a website of level 3 sex offenders, and those Level
2 sex offenders classified after July 12, 2013. The website allows members of the public
to identify sex offenders living, working, or attending an institution of higher learning in
the Commonwealth. The public can also obtain information on Level 2 and 3 offenders
at their local police department, or by contacting us directly.
Id

See also COMMONWEALTH

OF MASSACHUSETTS, SEX OFFENDER REGISTRY BOARD PUBLIC

(stating user
(2015), https://sorb.chs.state.ma.us/sorbpublic/recaptcharEntry.action
acknowledgement and acceptance regulations).
25 See MASS. GEN. LAWS ch. 6, § 178E(f) (outlining requirements for sex offender
registration).
26 See id (requiring immediate confinement as prerequisite for obligation to register).
WEBSITE
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the sex offender registration statute. 2 7 In determining the meaning of the
statutory language, courts looked to the plain ordinary meaning and
dictionary definition(s). 28 The general meaning of "immediate confinement"
has been understood to mean "imprisoned or restrained." 29
Under MASS. GEN. LAWS ch. 6, § 178(E)(f), it is up to the judge's
discretion whether or not mandatory sex offender registration is necessary
based on the specific facts of the case and history of the sex offender.30 Such

27 See Samuel S., 69 N.E.3d at 577 (noting court is left without definitions of terms within
statute). See also MASS. GEN. LAWS ch. 6, § 178E(f) (providing definitions for court).
28 See Commonwealth v. Mogelinski, 1 N.E.3d 237, 243 (Mass. 2013) (discussing court's
methods of determining meaning). "As with all matters of statutory interpretation, we look first to
the plain meaning of the statutory language." Id. (citing Int'l Fid. Ins. Co. v. Wilson, 443 N.E.2d
1308, 1316 (Mass. 1983) (deciding court must look to extrinsic sources to determine meaning of
statutory language) and Hoffman v. Howmedica, Inc., 364 N.E.2d 1215, 1218 (Mass. 1977)
(acknowledging that statutory language "is the principal source of insight into the legislative
purpose")). See also Commonwealth v. Palmer, 985 N.E.2d 832, 836 (Mass. 2013) (suggesting
court look to common usage of the language).
29 See Samuel S., 69 N.E.3d at 577 (citing Webster's Third New International Dictionary, 476
(1993)) (defining "confinement").
'[C]onfine' means 'to hold within bounds'; 'restrain from
exceeding boundaries'; 'to keep in narrow quarters'; 'imprison'; 'to prevent free outward passage
or motion of; 'secure, enclose, fasten'; or 'to keep from leaving accustomed quarters (as one's
room or bed) under pressure of infirmity, childbirth, detention, [or] business reasons."' Id.
(alteration in original). See also BLACK'S LAW DICTIONARY, 362 (10th ed. 2014) (defining
"confinement"). "The act of imprisoning or restraining someone; the quality, state, or condition of
being imprisoned or restrained." Id. The court in Samuel also looks to the meaning of "sentence."
See Samuel S., 69 N.E.3d at 577 (citing BLACK'S LAW DICTIONARY, 1569 (10th ed. 2014)) (noting
definition of "sentence"). "'[T]he judgment that a court formally pronounces after finding a
criminal defendant guilty' or 'the punishment imposed on a criminal wrongdoer."' Id. "Similarly,
a 'sentence' can be 'a decision or judicial determination of a court or tribunal'; 'the order by which
a court or judge imposes punishment or penalty upon a person found guilty'; 'to decree, decide, or
announce judicially'; or 'to prescribe the penalty or punishment of."' Id. (citing WEBSTER'S THIRD
INTERNATIONAL DICTIONARY, 2068 (1993)). "Read together, these definitions indicate that a
'sentence' to 'confinement' ordinarily will involve a court or judge imposing, as a consequence of
or penalty for an illegal act, a form of spatial restraint within defined and obvious physical
boundaries, including, as one example, incarceration." Id.
30 See MASS. GEN. LAWS ch. 6, §178E(f) (stating that court has discretion in imposing sex
offender registration). The amount of discretion that a court has in imposing sex offender
registration depends significantly on the case at issue. Id. However, the statute greatly reduces such
discretion by stating that:
The court may not make such a determination or finding if the sex offender has been
determined to be a sexually violent predator; has been convicted of two or more sex
offenses defined as sex offenses pursuant to the Jacob Wetterling Crimes Against
Children and Sexually Violent Offender Registration Act, 42 U.S.C. section 14071,
committed on different occasions; has been convicted of a sex offense involving a child
or a sexually violent offense; or if the sex offender is otherwise subject to minimum or
lifetime registration requirements as determined by the board pursuant to section 178D.
Id See also MASS. GEN. LAWS ch. 6, § 178E(e) (stating Commonwealth has discretion to impose
sex offender registration). The statute states that
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discretion will be limited to cases involving children." In Commonwealth
v. Ventura,32 the Supreme Judicial Court reiterated the fact that MASS. GEN.
LAWS ch. 6, § 178(E)(f) does permit ajudge to have discretion in whether or
not to relieve a defendant of sex offender registration.33 The statute creates
a limited exception "that allows a trial judge to relieve certain sex offenders,
who have not been sentenced to immediate confinement, from the obligation

[u]pon written motion of the commonwealth, a court which enters a conviction or
adjudication of delinquent or as a youthful offender may, at the time of sentencing,
having determined that the circumstances of the offense in conjunction with the
offender's criminal history does not indicate a risk of reoffense or a danger to the public,
find that a sex offender shall not be required to register under sections 178C to 178P,
inclusive.
Id.
31 See MASS. GEN. LAWS ch. 6, §178E(f) (allowing limited discretion where sex offense
involves child); see also MASS. GEN. LAWS ch. 6, § 178E(e) (allowing limited discretion where sex
offense involves child).
32 987 N.E.2d 1266, 1271 (Mass. 2013) (stating court has discretion in relieving sex offender
registration requirement). The sex offender registration statute creates a limited exception "that
allows a trial judge to relieve certain sex offenders, who have not been sentenced to immediate
confinement, from the obligation to register with [SORB]." Id. at 1270 (alteration in original)
(citing Commonwealth v. Ronald R., 877 N.E.2d 918, 922 (Mass. 2007)). See also Ronald, 877
N.E.2d at 922 (stating court's discretion regarding sex offender registration). "[U]nder G. L. c. 6,
§ 178E(f), there is an exception that allows a trial judge to relieve certain sex offenders, who have
not been sentenced to immediate confinement, from the obligation to register with the board,
including certain juveniles who are adjudicated delinquent by reason of a sex offense." Id.
33 See Ventura, 987 N.E.2d at 1271 (stating judge has discretion).
See also L.L. v.
Commonwealth, 20 N.E.3d 930, 939 (Mass. 2014) (quoting MASS. GEN. LAWS ch. 6, § 178E(f))
(recognizing "the circumstances of the offense in conjunction with the offender's criminal history"
determines registration).
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to register with" mandatory sex offender registration.3 4 This exception turns
on what is, or is not, considered "immediate confinement.""

34 See Ventura, 987 N.E.2d at 1270 (stating discretion for certain sex offenders). See also
NATIONAL CONFERENCE OF STATE LEGISLATURES, Juvenile Sex Offender Registration and

http://www.ncsl.org/research/civil-and-criminal-justice/juvenile-sex(May 2011),
SORNA
offender-registration-and-sorna.aspx (discussing controversy over juvenile sex offender
registration). The National Conference of State Legislatures discusses that
[t]he new requirements placed on juveniles under the Sex Offender Registration and
Notification Act (SORNA) are among the most controversial of the Act. SORNA is a
portion of the Adam Walsh Child Protection Act, signed into law in 2006. States will
lose 10 percent of the federal Byrne Justice Assistance Grant if they are not in
compliance by July 27, 2011. SORNA requires juveniles at least 14 years of age
adjudicated delinquent for a crime comparable to or more severe than an aggravated
sexual abuse crime as defined in federal law to register as sex offenders.
Id. Thirty-Seven states have statutes which impose sex offender registration of juveniles
adjudicated as delinquents. Id "In at least 27 states and one territory, sex offender registration law
requires that juvenile adjudicated delinquent must register if they commit a sex offense for which
an adult in the same jurisdiction would be required to register. These states could possibly meet
SORNA requirements." Id. Massachusetts is not the only state which allows a judge discretion in
imposing sex offender registration on a juvenile delinquent. Id. The National Conference of State
Legislatures states that
Ten other states (Arizona, Indiana, Massachusetts, North Carolina, Oklahoma, Rhode
Island, Utah, Virginia, Washington and Wisconsin) give courts discretion to weigh factspecific circumstances to determine whether registration will be required of an
adjudicated juvenile. Offense alone would not automatically trigger registration
requirement and courts are allowed to determine if circumstances specific to the young
person and the case make registration necessary in the public interest. These provisions
would likely be a barrier to the SORNA juvenile provisions required of states.
Id. See also OFFICE OF JUSTICE PROGRAMS, SM4RT Office of Sex Offender Sentencing,
Monitoring, Apprehending, Registering, and Tracking, https://smart.gov/juvenile offenders.htm
(last visited Sept. 6, 2017) (allowing jurisdictions discretion in imposing sex offender registration
on juveniles). The Sex Offender Registration and Notification Act (SORNA) allows states to adopt
their own legislation regarding sex offender registration for juveniles. Id. SORNA states that
"jurisdictions are free to adopt stricter requirements regarding the registration of juveniles
adjudicated delinquent of sex offenses, and in doing so would need to refer to the remainder of the
National Guidelines for guidance, they need not do anything more than what the National
Guidelines require." Id. In addition, "SORNA does not require that registry officials treat their
juvenile sex offenders as they would adult registrants. Jurisdictions have discretion to establish
different procedures for juveniles that recognizes different needs ofjuvenile offenders." Id
35 See Ventura, 987 N.E.2d at 1270 (requiring sentence to immediate confinement in order to
impose sex offender registration). See also Samuel S., 69 N.E.3d at 580-82 (requiring finding of
immediate confinement). After finding that there is not a sentence to immediate confinement, the
judge has discretion to not impose sex offender registration. Id Such discretion is based on the
ambiguous language of the statute regarding the term "immediate confinement." Id Discretion to
not impose sex offender registration to a juvenile when there is confusion as to whether or not the
See also
sentence is to "immediate confinement," falls under the Rule of Lenity. Id
Commonwealth v. Richardson, 13 N.E.3d 989, 995 (Mass. 2014) (citing Commonwealth v.
Constantino, 822 N.E.2d 1185, 1188 (Mass. 2005)) ("Under the rule of lenity, 'if we find that the
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In Commonwealth v. Samuel S., the Supreme Judicial Court
reviewed de novo whether the sex offender statute, MASS. GEN. LAWS ch. 6,
§178(f), permitted a judge to impose sex offender registration on a juvenile
who had been adjudicated "based on a single sexual assault" and committed
to the Department of Youth Services.3 6 The court began by looking to the
statutory construction of MASS. GEN. LAWS ch. 6, §178E(f), to determine
whether it applied to the facts of the case.37 The statute requires a sentence
of "immediate confinement," but the term is not defined." Accordingly, the
court looked to the dictionary definition of "sentence" and "confinement." 3 9
The court found that "sentence" is defined as "[t]he judgment that a court
formally pronounces after finding a criminal defendant guilty" or "the
punishment imposed on a criminal wrongdoer."4 The court also found that
"confinement" is defined as "'to hold within bounds'; 'restrain from
exceeding boundaries'; 'to keep in narrow quarters'; 'imprison'; 'to prevent
free outward passage or motion of; 'secure, enclose, fasten'; or 'to keep
from leaving accustomed quarters' . . . ."' In coming to its conclusion that
a commitment to the Department of Youth Services is not a sentence to
"immediate confinement," the court conveyed that the Department of Youth
Services is an Executive agency which has discretion in determining the type
of "placement appropriate for each offender", whether it be parental release
or something "that looks more like confinement. "42
The court noted that because there is no legislative history on this
issue, and the sex offender statute appears to be ambiguous, the Juvenile
statute is ambiguous or are unable to ascertain the intent of the Legislature, the defendant is entitled
to the benefit of any rational doubt."').
36 See Samuel S., 69 N.E.3d at 579 (stating issue before court). The issue is twofold. Id. First,
the court must determine whether the statute's language of a "sentence to immediate confinement"
applies to commitment to the Department of Youth Services and it does, does the statute permit the
judge discretion. Id
3 See id. at 577 (reviewing statute).
38 See id (noting "immediate confinement" is not defined within statute).
39 See id. (looking at plain-meaning of statutory language).
40 See id. (quoting Black's Law Dictionary, 1569 (10th ed. 2014)) (stating dictionary
definition).
41 See Samuel S., 69 N.E.3d at 577-80 (stating dictionary definition). See also Webster's Third
New International Dictionary, 476 (1993); Black's Law Dictionary, 362 (10th ed. 2014).
42 See Samuel S., 69 N.E.3d at 579-580 (holding commitment to Department of Youth Services
is not confinement). The court went on further to say that
But in the case ofjuveniles committed to DYS, the Juvenile Court judge generally has
no authority to dictate the terms of a juvenile's commitment to DYS, and a commitment
to DYS can result in a variety of consequences for the juvenile - some that look more
like confinement, others less so.
Id. at 580. "[W]hen ajudge commits delinquent juveniles and youthful offenders to DYS, the judge
has essentially no control over the conditions that DYS imposes." Id.
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Court judge erred in not using his discretion under the Rule of Lenity.4 3 The
Rule of Lenity states that "the defendant is entitled to the benefit of any
rational doubt."44 When a statute is ambiguous, the court held that not only
does the Rule of Lenity apply, but the Juvenile Court judge must take greater
precautions during case disposition "in order to ensure that juveniles who
commit offenses are 'treated, not as criminals, but as children in need of aid,
encouragement, and guidance."'4 5 The court ultimately held that under the
facts of this case, the juvenile was not sentenced to "immediate confinement"
within the meaning of MASS. GEN. LAWS ch. 6, § 178E(f) and that the statute
itself, and the Rule of Lenity, call for judicial discretion in requiring sex
offender registration of juveniles.4 6
While the Supreme Judicial Court came to a conclusion in
Commonwealth v. Samuel S., it left open the question of when, if ever, a
commitment to the Department of Youth Services could constitute a
sentence to "immediate confinement" under MASS. GEN. LAWS ch. 6,
§ 178E(f).4 7 The court placed emphasis on the dictionary definition of
"confinement," but did not go as far as saying that "confinement" is

43
4
45
Court

See id. at 580-82 (stating statute required discretion).
See id at 580.
See id at 581 (focusing on rehabilitative goals of juvenile system). The Supreme Judicial
stated that

Consonant with that command is the principle, woven into the fabric of our juvenile
justice system, that a Juvenile Court judge has broad discretion regarding the disposition
of a case in order to ensure that the rehabilitative aim of § 53 is realized. Interpreting an
ambiguous provision in a statute to require sex offender registration for a juvenile and
to foreclose an individualized determination by a Juvenile Court judge would offend
these principles.
Id (citations omitted).
46 See id. In its conclusion, the Supreme Judicial Court stated that
These reasons persuade us that it is appropriate to construe the ambiguous language in §
178E(f) at issue to mean that where a Juvenile Court judge commits a juvenile on a
delinquency complaint or a youthful offender indictment to DYS as a disposition on a
sex offense, that is not a "sentence[ ] to immediate confinement" within the meaning of
the statute. In this regard, it is important to emphasize that the availability in such cases
ofan individualized judicial determination under § 178E(f) does not mean everyjuvenile
adjudicated as delinquent will be relieved of the obligation to register as a sex offender.
It means only that in every case involving a delinquent juvenile, the judge is required to
conduct an individualized determination in order to decide the issue. The conclusion of
the judge in this case that § 178E(f) did not authorize her make such a determination was
incorrect.
Id. (alteration in original).
47 See Samuel S., 69 N.E.3d at 581 (holding of court). See also MASS. GEN. LAWS ch. 6,
§ 178E(f) (defining sex offender registration statute).
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ultimately a sentence to jail or prison.4 It begs the question, if being
restricted to four walls is not considered "confinement," then what is?4 9
The court notes that from its reading of the definition, "confinement"
is a "form of spatial restraint within defined and obvious physical
boundaries, including, as one example, incarceration," but if incarceration is
just one example, then where is the line drawn as to what constitutes
confinement?so Taking the court's understanding of confinement, any
restriction of a person's physical location could be considered confinement."
A commitment to the Department of Youth Services could result in the
restriction of physical freedom, thus resulting in a restriction of the juvenile's
physical boundaries.5 2 If the Department of Youth Services were to impose
such a consequence upon the juvenile, it would appear that this could be a
"confinement" which satisfies both the dictionary definitions, and MASS.
GEN. LAWS ch. 6, §178E(f). 5 3
The court expressly stated in their opinion that the Department of
Youth Services has various ways of treating juveniles who are committed,
two of which involve "confinement." 4 With that acknowledgment by the
Supreme Judicial Court in this opinion, it should've found that commitment
48 See id at 577-80 (discussing "confinement").
49 See id. at 577 (noting "immediate confinement" is not defined in statute).
so See id. at 578 (providing example of confinement from understanding of dictionary
definitions).
5' See id. (applying courts definition of confinement).
52 See Samuel S., 69 N.E.3d at 580 (trying to determine whether commitment to Department
of Youth Services constitutes "confinement").
5 See id. at 577-80 (describing options used by Department of Youth Services).
54 See id at 578-79 (discussing operation of Department of Youth Services). "The policies of
DYS also describe a spectrum of placement options for juveniles, ranging from nonresidential,
community-based placement to 'staff secure' facilities to 'hardware secure' facilities." Id See also
MASS. GEN. LAWS ch. 120, § 6 (describing possible conditions imposed by Department of Youth
Services). MASS. GEN. LAWS ch. 120, § 6 provides that

-

When a person has been committed to the department of youth services, it may after an
objective consideration of all available information

-

-

-

-

a) Permit him his liberty under supervision and upon such conditions as it believes
conducive to law-abiding conduct; or
(b) Order his confinement under such conditions as it believes best designed for the
protection of the public; or
(c) Order reconfinement or renewed release as often as conditions indicate to be
desirable; or
(d) Revoke or modify any order, except an order of final discharge, as often as
conditions indicate to be desirable; or
(e) Discharge him from control with notice to the court ... when it is satisfied that
such discharge is consistent with the protection of the public.
Id.
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to the Department of Youth Services is a sentence to immediate
confinement." By reaching this holding, the court's further discussion of
discretion seems irrelevant.56 If there is not a finding of "immediate
confinement" under MASS. GEN. LAWS ch. 6, §178E(f), sex offender
registration does not apply. 7 Without sex offender registration, the public
has no way of protecting itself from the juvenile in this present case or any
in the future who commit such a heinous crime on society's most vulnerable
people, children." Ironically, if the juvenile in this case had committed this
crime just months later, he would have been considered an adult and treated
very differently for the same crime and society would have had the benefit
of knowing this information.59
In Commonwealth v. Samuel S., the Supreme Judicial Court decided
whether a juvenile committed to the Department of Youth Services
constituted a sentence to "immediate confinement" within the meaning of
MASS. GEN. LAWS ch. 6, §178E(f), and whether the judge was permitted
discretion in imposing sex offender registration. The court ultimately held
that commitment to the Department of Youth Services is not a sentence of
"immediate confinement" and discretion is pertinent in juvenile cases
considering sex offender registration. However, despite the court's holding,
no legislative history, or case law, the ambiguous nature of MASS. GEN.
LAWS ch. 6, § 178E(f) will continue.
Jennfer M Plummer

5 See Samuel S., 69 N.E.3d at 579-80 (acknowledging terms of commitment are up to
Department of Youth Services and not the court).
56 See id. at 581 (holding commitment to Department of Youth Services is not "immediate
confinement").
5 See MASS. GEN. LAWS ch. 6, § 178E(f) (requiring sentence of immediate confinement for
sex offender registration).
5s See supra note 23 and accompanying text.
59 See supra note 23 and accompanying text.

